UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

FERNANDO FRANCI SCO REYES,
Petitioner,
: Crim No. B-90-47 (AHN)
V. : Civ. No. 3:94cv1429 (AHN)

UNI TED STATES OF AMERI CA
Respondent .

RULI NG ON PETI TI ON FOR WRI T OF HABEAS CORPUS
PURSUANT TO 28 U.S.C. § 2255

Petitioner Fernando Franci sco Reyes seeks a writ of
habeas corpus pursuant to 28 U.S.C. § 2255, challenging the
sentence i nposed on himfor conspiracy to inmport cocai ne under
21 U.S.C. 88 952(a), 960(A)(1l), 960(b)(1)(B), and 963. Reyes
pl eaded guilty and was sentenced on February 26, 1993 to 188
nmont hs i nmprisonnment and 5 years supervised rel ease. He now
noves to correct his sentence. As set forth below, his
petition [Dkt. #1] is denied.

BACKGROUND

On Septenber 20, 1990, Reyes was arrested by United

States Custons Agents in Stanford, Connecticut, along with his

son, Francisco Fernando Reyes!, who was al so a co-defendant in

1 While it has been Francisco Fernando Reyes’s practice
to file joint mptions with his father, the record indicates
t hat he has not properly petitioned for a 8§ 2255 habeas wit.
Nonet he-1 ess, since the sane set of facts and | aw exist as
bet ween the two, and because Franci sco Fernando Reyes woul d
now be tinme-barred fromfiling a proper petition, this ruling
applies equally to him



the crimnal case. Their arrests were part of an
i nvestigation dealing with the discovery of a canister hol ding
over 66 kilograms of cocai ne fastened along the hull of the

cargo ship Potomac, that was docked in Bridgeport Harbor. A

detail ed account of those events is contained in United States

v. Reyes, 9 F.3d 275 (2d Cir. 1993).

Reyes pleaded guilty to a single-count superseding
i ndi ctment that charged himw th conspiring to inport nore
than 5 kil ograns of cocaine into the United States. As part
of the plea agreenent, the government was to recomend a two-
| evel decrease in Reyes’s base offense level for his adm ssion
of guilt. The recomendati on was conditi oned on Reyes’'s
conpl ete disclosure of the events pertinent to the offense, as
well as for his full acceptance of personal responsibility.

At the plea allocution, the governnment outlined its
proof, which included evidence show ng that Reyes’s task was
not sinply to survey the Potamac for the canister, but to
actually retrieve it. While Reyes disagreed with that
characterization, this court nonethel ess accepted his plea of
guilty because his precise role was not an essential el enent
of the charged offense. Still, the court found that Reyes’'s
task was in fact to retrieve the cocaine fromthe ship, and

that by failing to admt that role, he did not tell the entire



truth about his involvenment in the conspiracy. Thus, while
the court made a two-level reduction for his mnor role in the
crime, it declined to make a simlar reduction based on
acceptance of guilt. The court inposed a sentence of 188
nont hs and 5 years supervised rel ease. Reyes now noves to
have the sentence corrected.

DI SCUSSI ON

Reyes contends that his sentence should be reduced to 10
years, fromthe 15.7 years inposed, because the government
pur posely wi thheld evidence. Specifically, Reyes argues that
t he governnment conceal ed a DEA-6 docunent dated October 9,
1990, which contained allegedly excul patory statenents about
his role in the conspiracy. The governnent, however, clainms
that it fully conplied with the discovery order, and that it
did not wongfully w thhold anything fromhim The governnent
al so mai ntains that Reyes’s habeas petition is tinme-barred
pursuant to the Antiterrorism and Effective Death Penalty Act
of 1996 (“AEDPA’) and therefore nust be deni ed.

A. The AEDPA’s One-Year Statute of Limtations

As an initial matter, the court addresses the
government’s contention that Reyes’s § 2255 habeas petition is
time-barred under the AEDPA, which took effect on April 24,

1996. The Act anended 8 2255 to include a one-year limtation



period within which habeas petitions nmust be filed. See 28
US. C 8§ 2255. The limtation period runs fromthe |atest of
one of four dates, one of which is the date that a
petitioner’s judgnent of conviction becones final. See id.
For convictions, such as Reyes’s, which becane final before

the Act’'s effective date, there is a one-year grace period

endi ng on April 24, 1997. See Mckens v. United States, 148

F.3d 145, 147-48 (2d Cir. 1998).

Reyes’s conviction and sentence was affirmed by the
Second Circuit on Novenmber 30, 1993, and becanme final on
February 28, 1994, since he did not seek certiorari to the
United States Supreme Court. See Rules of the Supreme Court,
Rule 13. He later filed a Petition for Wit of Coram Nobis on
Cct ober 17, 1994. The Court construed that petition as a 8§
2255 habeas wit, and denied it on July 9, 1996. On Cctober
11, 1996, Reyes filed a notice of appeal with the Second
Circuit, but did not receive certification fromthis court.

Thus, the Court of Appeals dism ssed his claim His appeal

was reinstated on August 1, 1997 in light of Lindh v. Mirphy,
521 U.S. 320 (1997). On Novenber 13, 1997, the Court of
Appeal s, al so construing Reyes’s petition as a § 2255 wit,
dismssed it. On Septenmber 14, 1999, however, the court

vacated the 1997 di sm ssal, apparently in light of its



decision in Adams v. United States, 155 F.3d 582 (2d. Cir.
1998) (halting district courts’ practice of recharacteri zing
pro se notions brought by federal prisoners under other
provisions as 28 U.S.C. § 2255 petitions). On Novenber 4,
1999, Reyes filed the instant 8 2255 habeas petition.

While it is true that Reyes did not file this petition
until well after the April 24, 1997, grace period, it is not
time-barred under the equitable tolling rule enunerated in

Geen v. United States, 260 F.3d 78, 82 (2d. Cir. 2001)

(holding that in certain circunstances the AEDPA' s one-year
deadline may be equitably tolled). Equitable tolling may be
used in exceptional circunstances where the defendant has

acted with reasonable diligence. See Smith v. MG nnis, 208

F.3d 13, 17-18 (2d Cir. 2000). The record reflects that Reyes
acted with reasonable diligence in attenpting to pursue habeas
relief.

Reyes initially filed, albeit inproperly, a Wit for
Error Coram Nobis, which the district court construed as a
noti on under § 2255 -- the accepted practice at the tinme --
and obviated the need for himto file another separate 8§ 2255
petition. Though both the District Court and the Court of
Appeal s at first denied Reyes's petition, the appellate

di sm ssal was | ater vacated because of error. Erroneous



denials clearly constitute extraordinary circunstances and
warrant equitable tolling. Thus, the court finds that the
one-year limtation period in this case did not begin to run
until Septenber 14, 1999 -- the date on which the Second
Circuit vacated its prior dism ssal of Reyes’'s petition.
Accordingly, Reyes’s instant petition, which was filed on
November 4, 1999, is not tinme-barred.

B. Correction of Sentence Under § 2255

Section 2255 provides, in pertinent part, that “[a]

prisoner in custody under sentence of a court . . . may nove
the court which inposed the sentence to . . . correct the
sentence.” Here, Reyes petitions for a reduction of sentence

to 10 years, fromthe 15.7 years inposed by the court, based
on the claimthat the government w thheld a DEA-6 docunent,
dat ed October 9, 1990, that all egedly contains excul patory
statenents by Rafael Reyes, his brother and a co-conspirator-
turned-informant. Supposedly the DEA-6 substanti ates Reyes’s
claimthat his role in the conspiracy was limted to nerely
surveying the Potonmac for the canister, and not to retrieve
the cocaine fromthe ship. Reyes argues that the docunent
proves he told the entire truth about his role in the
conspiracy and that therefore the court should have awarded

hi mthe two-1|evel reduction for adm ssion of guilt. In



opposition, the Governnment claims that it subnmtted the DEA-6
docunent to the defense on Decenber 11, 1990. The Governnent
al so submts that, while Rafael Reyes initially stated that
the conspiracy was |limted to nerely surveying the ship for

t he canni ster, he subsequently submtted to a proffer
agreenent that acknow edged the conspirators were to renove
the cocaine as well. Clearly, Rafael Reyes’s subsequent
acknow edgment nullifies any inconsistent statenments he had
made bef orehand, nmaking his prior statenents, allegedly
contained in the DEA-6 at issue here, immterial.
Accordingly, Reyes’'s assertion that that document contains
excul patory information, and warrants a reduction for
acceptance of responsibility, is not availing.

Mor eover, a sentencing court’s determ nation of whether a
def endant has fully admtted guilt is a factual finding that
wi Il not be disturbed unless it is w thout foundation. Under
United States Sentencing Guidelines 83El.1, a defendant nust
clearly denonstrate acceptance of responsibility for his
of fense. Assuning, for the sake of argument, that the
governnment did in fact conceal the DEA-6 docunment fromthe
def ense and that Rafael Reyes perjured hinself in stating that
retrieving the cocaine was part of the conspiracy, the

guesti on becones whet her there was neverthel ess anple



“foundation” for the sentencing court to find that Reyes did
not make a conplete adm ssion of guilt. The court finds that
such a foundati on exi sted.

The transcript fromthe sentenci ng proceedings clearly
denonstrates the court’s dismay at Reyes’s incredible
character-ization of the facts, stating:

M. Reyes, if | understand your testinony, what

you' re suggesting to the court is that you .

cane to New York, nmet with sonme people . .

obtained noney . . . went out [and] either bought or

rented diving suits, scuba equi pnment, rented vans,
drove to Connecticut, stayed overnight in hotels,

and the whole purpose . . . was sinply so you could
check to see whether a canister was on the bottom of
a ship?

Reyes did not provide a rational explanation for this puzzling
version of events. He nmerely reiterated that his purpose was
only to check that the cannister was still intact and that he
was supposed to relay this information to soneone named “Pepe”
in New York. Reyes did suggest, however, that he believed the
canni ster was to be offloaded at a subsequent port.

Assum ng further that Reyes’'s initial statenents about
his role in the conspiracy were attributable to his inperfect
English, and that the tools found in the trunk of his vehicle
were sinply for the scuba gear and not to dislodge the

cannister fromthe Potomac’s hull, Reyes’'s petition still does

not raise a sufficient basis for disturbing the court’s



di scretionary finding that he | acked conpl ete candor at
sentencing. Thus, even if the governnent inproperly w thheld
t he DEA-6 docunent fromthe defense, and Rafael Reyes perjured
hi msel f, neither of which the court in fact finds, the court’s
own credibility determ nation at sentencing, that Reyes did
not conpletely admt guilt, provided anple foundation for its
deni al of the two-Ilevel reduction. Accordingly, Reyes’'s
petition for a correction of sentence nust be deni ed.

CONCLUSI ON

For the foregoing reasons, plaintiff’'s petition for a
writ of habeas corpus [Dkt. #1.] is DENI ED.
So ordered this __ day of Septenber, 2003 at Bridgeport,

Connecti cut .

Al an H. Nevas
Senior United States District
Judge



